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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Jur i sdi ct i on 

i s r et ai ned unt i l  f ur t her  or der  of  t he cour t .  

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner ,  John Mal oney,  

seeks r evi ew of  a publ i shed deci s i on of  t he cour t  of  appeal s 

af f i r mi ng a c i r cui t  cour t  or der  denyi ng hi s mot i on f or  

post convi ct i on r el i ef . 1  He cont ends t hat  he was af f or ded 

i nef f ect i ve assi st ance of  t r i al  counsel .    

                                                 
1 St at e v.  Mal oney,  2004 WI  App 141,  275 Wi s.  2d 557,  685 

N. W. 2d 620 ( af f i r mi ng an or der  of  t he c i r cui t  cour t  f or  Br own 
Count y,  Pet er  J.  Naze,  Judge) .  
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¶2 Mal oney asser t s t hr ee ar eas of  def i c i ent  per f or mance:   

( 1)  f ai l i ng t o chal l enge t he admi ssi bi l i t y  of  v i deot ape evi dence 

based on an al l eged vi ol at i on of  SCR 20: 4. 2 by t he speci al  

pr osecut or ;  ( 2)  f ai l i ng t o chal l enge t he admi ssi bi l i t y  of  

v i deot ape evi dence under  Wi sconsi n' s El ect r oni c Sur vei l l ance 

Cont r ol  Law;  and ( 3)  i mper mi ss i bl y i nvi t i ng t he St at e' s l ead 

i nvest i gat or  t o comment  on Mal oney' s cr edi bi l i t y .   Because he 

has f ai l ed t o demonst r at e def i c i ent  per f or mance,  we ul t i mat el y 

concl ude t hat  Mal oney has not  shown i nef f ect i ve assi st ance of  

t r i al  counsel .    

¶3 However ,  we do not  af f i r m t he deci s i on of  t he cour t  of  

appeal s at  t hi s t i me.   Rat her ,  we r et ai n j ur i sdi ct i on and ask 

t he par t i es t o f i l e addi t i onal  br i ef s on t he f ol l owi ng t wo 

i ssues:  

( 1)  Whet her  t hi s cour t  has aut hor i t y t o r emand t o t he 

c i r cui t  cour t  f or  a mot i on f or  post convi ct i on 

r el i ef  based upon t he i nt er est  of  j ust i ce.  

( 2)  I f  so,  whet her  t hi s cour t  shoul d act  upon t hat  

aut hor i t y and r emand as descr i bed above. 2 

I  

 ¶4 The f act s f or  t he pur poses of  t hi s r evi ew ar e as 

f ol l ows.   John and Sandr a Mal oney wer e mar r i ed i n 1978 and had 

                                                 
2 Al t hough r ef er enced by t he cour t  at  or al  ar gument ,  t he 

quest i on of  whet her  Mal oney i s ent i t l ed t o a new t r i al  i n t he 
i nt er est  of  j ust i ce was not  bef or e us.   I t  was nei t her  r ai sed 
nor  br i ef ed by t he par t i es.   Accor di ngl y,  we ask f or  addi t i onal  
br i ef s and di r ect  t he par t i es '  at t ent i on t o t he or der  i n t hi s 
case i ssued on t hi s dat e.   
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t hr ee chi l dr en t oget her .   John Mal oney ( her ei naf t er  " Mal oney" )  

was empl oyed as a det ect i ve wi t h t he Gr een Bay Pol i ce Depar t ment  

and al so wor ked as an i nvest i gat or  f or  t he Br own Count y Ar son 

Task For ce.   I n May of  1997,  he moved out  of  t he f ami l y home.   

Mal oney subsequent l y f i l ed f or  di vor ce f r om hi s wi f e Sandr a.  

 ¶5 On Febr uar y 11,  1998,  Sandr a' s cor pse was di scover ed 

on t he l i v i ng r oom couch.   Her  deat h was caused by t he 

combi nat i on of  a bl unt  f or ce bl ow t o t he back of  t he head,  

manual  st r angul at i on,  and suf f ocat i on.   The couch,  al ong wi t h 

Sandr a' s body,  was t hen set  on f i r e. 3 

 ¶6 I nvest i gat or s concl uded t hat  Sandr a' s deat h was a 

homi ci de and her  est r anged husband,  Mal oney,  became a suspect .   

I n May of  1998,  Mal oney' s t hen gi r l f r i end,  Tr acy Hel l enbr and,  

encour aged hi m t o hi r e an at t or ney.   Mal oney r et ai ned At t or ney 

Ger al d Boyl e,  who pr ompt l y not i f i ed Speci al  Pr osecut or  Joseph 

Paul us of  hi s engagement . 4  Paul us sent  Boyl e a l et t er  i ndi cat i ng 

t hat  Mal oney was a suspect  i n t he case.    

¶7 Dur i ng t he cour se of  t he mur der  i nvest i gat i on,  

Hel l enbr and appr oached t he St at e and of f er ed t o wear  a conceal ed 

r ecor di ng devi ce i n an at t empt ,  accor di ng t o her ,  t o pr ove 

                                                 
3 I ni t i al  r epor t s f r om t he Gr een Bay Fi r e Depar t ment  and t he 

Br own Count y Ar son Task For ce act ual l y l abel ed t he f i r e an 
acci dent .   Dr .  Gr egor y Schmunk,  t he medi cal  exami ner  i n t he 
case,  has si nce i ndi cat ed t hat  t hi s evi dence was wi t hhel d f r om 
hi m,  whi ch may have af f ect ed hi s r ul i ng.  

4 The Br own Count y Di st r i ct  At t or ney r ecused hi msel f  f r om 
t he case because Mal oney was a pol i ce of f i cer  i n hi s 
j ur i sdi ct i on.   Joseph Paul us,  t he Wi nnebago Count y Di st r i ct  
At t or ney,  was appoi nt ed Speci al  Pr osecut or .  
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Mal oney' s i nnocence.   Subsequent  conver sat i ons t hat  t ook pl ace 

i n Las Vegas bet ween Hel l enbr and and Mal oney wer e vi deot aped,  

under  super vi s i on of  Wi sconsi n aut hor i t i es,  wi t h Hel l enbr and' s 

consent  and cooper at i on.  

 ¶8 Rat her  t han pr ovi ng Mal oney' s i nnocence,  t he r ecor ded 

conver sat i ons cont ai ned i ncul pat or y st at ement s f r om hi m.   At  one 

poi nt  i n t he v i deot ape,  Mal oney admi t t ed t o bei ng at  t he scene 

of  t he deat h.   He cl ai med,  however ,  t hat  hi s wi f e' s deat h 

r esul t ed f r om an acci dent al  f al l ,  t hat  i t  occur r ed ear l y i n t he 

mor ni ng,  and t hat  t he f i r e mi ght  have been st ar t ed when a 

candl est i ck f el l  over .   Mal oney al so st at ed t hat  he went  t o hi s 

wi f e' s house t o t al k about  t he di vor ce.   He want ed t o get  i t  

over  wi t h because he was " s i ck of  t he del ays"  and was doi ng t hi s 

f or  t he chi l dr en.    

 ¶9 Af t er  t he Las Vegas r ecor di ngs,  Mal oney was ar r est ed 

and char ged wi t h f i r st - degr ee i nt ent i onal  homi ci de,  ar son,  and 

mut i l at i on of  a cor pse,  al l  i n connect i on wi t h t he mur der  of  hi s  

wi f e.   He f i l ed a pr et r i al  mot i on seeki ng suppr essi on of  t he 

v i deot aped conver sat i ons on gr ounds t hat  t he st at ement s had been 

i nvol unt ar y,  t hat  t he gover nment  had engaged i n out r ageous 

conduct  i n obt ai ni ng t he st at ement s,  and t hat  hi s r i ght  t o 

counsel  had been vi ol at ed.   The ci r cui t  cour t  deni ed t he 

pr et r i al  mot i on.  

 ¶10 At  t r i al ,  por t i ons of  t he Las Vegas r ecor di ngs wer e 

pl ayed f or  t he j ur y.   Appar ent l y,  Paul us was per sonal l y i nvol ved 
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i n t he edi t i ng pr ocess. 5  Despi t e t hi s v i deot ape evi dence,  

Mal oney mai nt ai ned hi s i nnocence and asser t ed t hat  Hel l enbr and 

was r esponsi bl e f or  t he mur der .   The j ur y ul t i mat el y convi ct ed 

Mal oney of  t he t hr ee char ges.   He appeal ed,  r enewi ng hi s 

chal l enge t o t he admi ssi bi l i t y  of  t he v i deot aped conver sat i ons.   

The cour t  of  appeal s r ej ect ed al l  of  Mal oney' s ar gument s and 

af f i r med hi s convi ct i ons.   St at e v.  Mal oney,  No.  1999AP3069- CR,  

unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Sept .  6,  2000) . 6 

 ¶11 Mal oney t hen hi r ed new counsel  and f i l ed a mot i on f or  

post convi ct i on r el i ef  under  Wi s.  St at .  § 974. 06 ( 1997- 98) ,  

al l egi ng i nef f ect i ve assi st ance of  t r i al  counsel . 7  He mai nt ai ned 

t hat  counsel  shoul d have chal l enged t he admi ssi bi l i t y  of  t he 

v i deot ape evi dence based on t he speci al  pr osecut or ' s al l eged 

                                                 
5 Paul us sent  t he hour s of  r ecor di ngs t o a pr i vat e,  out s i de 

company,  supposedl y t o cut  t hem down f or  t i me,  not  t o al t er  
t hei r  cont ent .   However ,  t her e was an i ni t i al  $27, 000 edi t i ng 
bi l l ,  and a not e f r om Paul us t o t he edi t or  expl ai ni ng t hat  he 
had r epl aced,  modi f i ed,  or  added new excer pt s t o be i ncl uded i n 
t he t ape.   Ther e was al so an edi t or ' s not e i ndi cat i ng t hat  some 
of  Paul us' s c l i ps wer e so shor t  t hat  t hey seemed choppy.  

6 Si nce Mal oney' s f i r st  appeal  was deci ded,  Paul us has been 
convi ct ed of  22 count s of  br i ber y and t ax evasi on and i s ser vi ng 
a pr i son t er m of  near l y f i ve year s i n connect i on wi t h t aki ng 
br i bes t o f i x  cases.   Because of  concer n t hat  Paul us may have 
mi shandl ed t he i nvest i gat i on,  i n Mar ch 2004,  t he Wi sconsi n 
Depar t ment  of  Just i ce l aunched an i ndependent  i nvest i gat i on i nt o 
t he deat h of  Sandr a Mal oney.   On Febr uar y 24,  2005,  t he 
Depar t ment  r el eased a r epor t ,  aut hor ed by Madi son At t or ney 
St ephen Meyer ,  conf i r mi ng t hat  Sandr a Mal oney' s deat h was a 
homi ci de and not  acci dent al .   The r epor t  i s  avai l abl e onl i ne at  
ht t p: / / www. doj . st at e. wi . us/ news/ mal oney. pdf .  

7 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 1997-
98 ver si on unl ess ot her wi se not ed.  
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v i ol at i on of  SCR 20: 4. 2 and based on Wi sconsi n' s El ect r oni c 

Sur vei l l ance Cont r ol  Law ( WESCL) .   Addi t i onal l y,  he ar gued t hat  

counsel  i mper mi ssi bl y i nvi t ed t he St at e' s l ead i nvest i gat or ,  Ki m 

Skor l i nski ,  t o comment  on Mal oney' s cr edi bi l i t y .  

 ¶12 The ci r cui t  cour t  deni ed t he mot i on.   The cour t  

det er mi ned t hat  t he pr e- char gi ng under cover  i nvest i gat i on of  

Mal oney di d not  v i ol at e SCR 20: 4. 2,  and even i f  i t  had,  

suppr essi on was not  an avai l abl e r emedy.   I t  f ur t her  det er mi ned 

t hat  t her e was no vi ol at i on of  WESCL because Hel l enbr and,  bei ng 

a par t y t o t he Las Vegas encount er  wi t h Mal oney,  consent ed t o 

t he sur vei l l ance.   Fi nal l y,  t he c i r cui t  cour t  concl uded t hat  

t r i al  counsel  made sound st r at egi c deci s i ons i n how he exami ned 

Agent  Skor l i nski  t o demonst r at e t o t he j ur y t hat  Skor l i nski  was 

cl osed- mi nded and bi ased agai nst  Mal oney.   Accor di ngl y,  i t  hel d 

t hat  Mal oney f ai l ed t o pr ove i nef f ect i ve assi st ance of  counsel  

i n any r espect .    

 ¶13 The cour t  of  appeal s af f i r med t he or der  of  t he ci r cui t  

cour t  denyi ng t he mot i on f or  post convi ct i on r el i ef .   The cour t  

of  appeal s di d not  deci de whet her  speci al  pr osecut or  Paul us 

v i ol at ed SCR 20: 4. 2 because i t  concl uded t hat  suppr essi on of  

evi dence was not  an avai l abl e r emedy f or  an et hi cs v i ol at i on.   

St at e v.  Mal oney,  2004 WI  App 141,  ¶¶11- 12,  275 Wi s.  2d 557,  685 

N. W. 2d 620.   Addi t i onal l y,  t he cour t  hel d t hat  t her e was no 

vi ol at i on of  WESCL because Hel l enbr and consent ed t o t he 

sur vei l l ance and Mal oney of f er ed no pr oof  t hat  she di d so wi t h 

t he i nt ent  t o commi t  an " i nj ur i ous act . "   I d. ,  ¶¶15- 17.   

Fi nal l y,  t he cour t  of  appeal s agr eed wi t h t he c i r cui t  cour t  t hat  
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t r i al  counsel  had empl oyed a r easonabl e,  al bei t  unsuccessf ul ,  

st r at egy i n hi s appr oach t o Agent  Skor l i nksi ' s  cr oss-

exami nat i on.   I d. ,  ¶22- 23.   Mal oney f i l ed a pet i t i on f or  r evi ew. 8 

I I  

 ¶14 The quest i on we addr ess i n t hi s case i s whet her  

Mal oney' s t r i al  counsel  was i nef f ect i ve.   A c l ai m of  i nef f ect i ve 

assi st ance of  counsel  i nvokes t he anal ysi s set  f or t h i n 

St r i ckl and v.  Washi ngt on,  466 U. S.  668 ( 1984) .   To f i nd success,  

a def endant  must  demonst r at e bot h t hat  ( 1)  counsel ' s 

r epr esent at i on was def i c i ent ;  and ( 2)  t hi s def i c i ency was 

pr ej udi c i al .   I d.  at  687.   We need not  addr ess bot h component s 

of  t he i nqui r y i f  t he def endant  makes an i nsuf f i c i ent  showi ng on 

one.   I d.  at  697.  

 ¶15 Our  r evi ew of  an i nef f ect i ve assi st ance of  counsel  

c l ai m i s a mi xed quest i on of  f act  and l aw.   St at e v.  McDowel l ,  

2004 WI  70,  ¶31,  272 Wi s.  2d 488,  681 N. W. 2d 500 ( c i t i ng St at e 

v.  Er i ckson,  227 Wi s.  2d 758,  768,  596 N. W. 2d 749 ( 1999) ) .   We 

wi l l  not  di st ur b t he c i r cui t  cour t ' s  f i ndi ngs of  f act  unl ess 

                                                 
8 Shor t l y bef or e or al  ar gument ,  t he Wi sconsi n Depar t ment  of  

Just i ce sent  a l et t er  advi s i ng t he cour t  t hat  on Sat ur day,  Mar ch 
26,  2005,  t he CBS Tel evi s i on Net wor k devot ed a segment  of  i t s  
news show " 48 Hour s"  t o t he i nvest i gat i on and pr osecut i on of  
Mal oney.   At t ached t o t he l et t er  was a t r anscr i pt  of  t he show.   
Mal oney di d not  obj ect  t o t he cour t  r ecei v i ng t he t r anscr i pt .  

I n i t s l et t er ,  t he Depar t ment  of  Just i ce not ed t hat  var i ous 
st at ement s i n t he " 48 Hour s"  segment  wer e at t r i but ed t o 
Wi nnebago Count y Assi st ant  Di st r i ct  At t or ney Mi chael  Bal skus.   
I t  t hen di sassoci at ed i t sel f  f r om Bal skus,  expl ai ni ng t hat  he 
l acked any aut hor i t y t o speak on behal f  of  t he St at e and di d not  
r epr esent  i t  i n t he Br own Count y cr i mi nal  pr osecut i on,  t he 
di r ect  appeal ,  or  t he col l at er al  pr oceedi ngs.  
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t hey ar e c l ear l y er r oneous.   I d.   However ,  t he ul t i mat e 

det er mi nat i on of  whet her  t he at t or ney' s per f or mance f al l s bel ow 

t he const i t ut i onal  mi ni mum i s a quest i on of  l aw subj ect  t o 

i ndependent  appel l at e r evi ew.   I d.  

I I I  

¶16 I n t hi s case,  Mal oney cont ends t hat  he was af f or ded 

i nef f ect i ve assi st ance of  t r i al  counsel  i n t hr ee r espect s:   ( 1)  

f ai l i ng t o chal l enge t he admi ssi bi l i t y  of  t he v i deot ape evi dence 

based on an al l eged vi ol at i on of  SCR 20: 4. 2 by speci al  

pr osecut or  Paul us;  ( 2)  f ai l i ng t o chal l enge t he admi ssi bi l i t y  of  

v i deot ape evi dence under  WESCL;  and ( 3)  i mper mi ssi bl y i nvi t i ng 

t he St at e' s l ead i nvest i gat or  t o comment  on Mal oney' s 

cr edi bi l i t y .   We exami ne each cl ai m i n t ur n.    

A.  

¶17 Mal oney' s f i r st  ar gument  i s t hat  hi s t r i al  counsel  was 

i nef f ect i ve f or  f ai l i ng t o chal l enge t he admi ssi bi l i t y  of  t he 

v i deot ape evi dence based on an al l eged vi ol at i on of  SCR 20: 4. 2 

by speci al  pr osecut or  Paul us.   Supr eme Cour t  Rul e 20: 4. 2 i s an 

et hi cal  r ul e gover ni ng t he behavi or  of  member s of  t he Wi sconsi n 

Bar .   I t  pr ovi des:  

I n r epr esent i ng a c l i ent ,  a l awyer  shal l  not  
communi cat e about  t he subj ect  of  t he r epr esent at i on 
wi t h a par t y t he l awyer  knows t o be r epr esent ed by 
anot her  l awyer  i n t he mat t er ,  unl ess t he l awyer  has 
t he consent  of  t he ot her  l awyer  or  i s aut hor i zed by 
l aw t o do so.  

¶18 Accor di ng t o Mal oney,  speci al  pr osecut or  Paul us' s 

conduct  i n t hi s case const i t ut ed an egr egi ous vi ol at i on of  SCR 

20: 4. 2.   He mai nt ai ns t hat  t he Las Vegas vi deot apes shoul d have 
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been suppr essed because Paul us knew Mal oney had r et ai ned 

counsel ,  Paul us was pr esent  at  t he meet i ng when Hel l enbr and 

agr eed t o t he el ect r oni c sur vei l l ance,  and Paul us was kept  

gener al l y appr i sed of  t he under cover  act i v i t i es t hr oughout  t he 

summer  by Agent  Skor l i nski .   Tr i al  counsel ' s f ai l ur e t o make 

t hi s ar gument ,  Mal oney asser t s,  const i t ut es i nef f ect i ve 

assi st ance of  counsel .  

 ¶19 The appl i cabi l i t y  of  SCR 20: 4. 2 t o t he i nvest i gat i ve 

st age of  a cr i mi nal  case i s a mat t er  of  f i r st  i mpr essi on f or  

t hi s cour t . 9  Many cour t s exami ni ng t he i ssue have hel d t hat  pr e-

char gi ng noncust odi al  cont act  wi t h a r epr esent ed per son dur i ng a 

cr i mi nal  i nvest i gat i on i s per mi t t ed under  t he appl i cabl e r ul es 

of  et hi cs.   See,  e. g. ,  Gr i evance Comm.  f or  t he Sout her n Di st .  of  

New Yor k v.  Si mel s,  48 F. 3d 640,  647- 49 ( 2d Ci r .  1995) ;  I n r e 

Cr i mi nal  I nvest i gat i on of  John Doe,  I nc. ,  194 F. R. D.  375,  377 

( D.  Mass.  2000)  ( and cases ci t ed t her ei n) ;  Uni t ed St at es v.  

War d,  895 F.  Supp.  1000,  1004- 05 ( N. D.  I l l .  1995) .   See al so 2 

Rest at ement  ( Thi r d)  of  t he Law:   The Law Gover ni ng Lawyer s,  § 99 

cmt .  h at  75- 76,  and Repor t er ' s Not e t o cmt .  h at  83- 86 ( 2000) .  

¶20 Consi st ent  wi t h t hese i nt er pr et at i ons,  t he comment ar y 

t o t he ABA Model  Rul es r ecogni zes t hat  pr e- char gi ng 

i nvest i gat i ve conduct  of  t he t ype t hat  occur r ed her e i s 

                                                 
9 Al t hough Mal oney ci t es t wo et hi cs opi ni ons i n suppor t  of  

hi s ar gument ,  Wi sconsi n Et hi cs Opi ni ons,  E- 91- 6 ( 1992)  and E- 96-
3 ( 1997) ,  he ul t i mat el y acknowl edges t hat  " [ t ] he i ssue pr esent ed 
i s one t hat  has not  been di r ect l y bef or e t hi s cour t . "  
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" aut hor i zed by l aw"  and,  t her ef or e,  i s  not  pr ohi bi t ed by t he 

r ul es of  et hi cs.  

Communi cat i ons aut hor i zed by l aw may al so i ncl ude 
i nvest i gat i ve act i v i t i es of  l awyer s r epr esent i ng 
gover nment al  ent i t i es,  di r ect l y or  t hr ough 
i nvest i gat i ve agent s,  pr i or  t o t he commencement  of  
cr i mi nal  or  c i v i l  pr oceedi ngs.   When communi cat i ng 
wi t h t he accused i n a cr i mi nal  mat t er ,  a gover nment  
l awyer  must  compl y wi t h t hi s  Rul e i n addi t i on t o 
honor i ng t he const i t ut i onal  r i ght s of  t he accused.  

Amer i can Bar  Associ at i on,  Model  Rul es of  Pr of essi onal  Conduct ,  

Rul e 4. 2 cmt .  at  91 ( 2003) .  

Ther e i s much aut hor i t y f or  t he pr oposi t i on t hat  
communi cat i on wi t h r epr esent ed cr i mi nal  suspect s as 
par t  of  noncust odi al  i nt er r ogat i ons,  bef or e f or mal  
pr oceedi ngs ar e i ni t i at ed,  ar e not  subj ect  t o t he 
ant i cont act  r ul e.  

Amer i can Bar  Associ at i on,  Annot at ed Model  Rul es of  Pr of essi onal  

Conduct ,  Rul e 4. 2 at  427- 28.    

¶21 Agai nst  t hese aut hor i t i es,  Mal oney ci t es Uni t ed St at es 

v.  Hammad,  858 F. 2d 834 ( 2d Ci r .  1988) ,  whi ch hel d a r ul e 

s i mi l ar  t o SCR 20: 4. 2 appl i cabl e i n a pr e- char gi ng cr i mi nal  

i nvest i gat i ve set t i ng. 10  I n Hammad,  a pr osecut or  i ssued a 

count er f ei t  subpoena f or  an i nf or mant ,  who t hen met  wi t h a 

suspect  and r ecor ded t hei r  conver sat i on.   The pr i nci pal  quest i on 

pr esent ed t o t he cour t  was " t o what  ext ent  does [ t he " no-

cont act "  r ul e]  r est r i ct  t he use of  i nf or mant s by gover nment  

pr osecut or s pr i or  t o i ndi ct ment ,  but  af t er  a suspect  has 

                                                 
10 Uni t ed St at es v.  Hammad,  858 F. 2d 834 ( 2d Ci r .  1988)  has 

been endor sed by ot her  j ur i sdi ct i ons.   See,  e. g. ,  Uni t ed St at es 
v.  Tal ao,  222 F. 3d 1133,  1139 ( 9t h Ci r .  2000) ;  St at e v.  Mi l l er ,  
600 N. W. 2d 457,  467 ( Mi nn.  1999) .   
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r et ai ned counsel  i n connect i on wi t h t he subj ect  mat t er  of  a 

cr i mi nal  i nvest i gat i on. "   I d.  at  839.  

¶22 I n i t s opi ni on,  t he Hammad cour t  not ed t hat  a 

pr osecut or  i s " aut hor i zed by l aw"  t o empl oy l egi t i mat e 

i nvest i gat i ve t echni ques,  i ncl udi ng t he use of  i nf or mant s,  when 

conduct i ng or  super vi s i ng cr i mi nal  i nvest i gat i ons.   I d.   St i l l ,  

i t  obser ved t hat  i n some i nst ances pr osecut or s mi ght  over st ep 

t hei r  aut hor i t y and vi ol at e t he et hi cal  pr ecept s of  t he " no-

cont act "  r ul e.   I d.  at  839- 40.   Under  t he pecul i ar  f act s of  i t s  

case,  t he cour t  det er mi ned t hat  t he use of  t he count er f ei t  

subpoena " cont r i but ed t o t he i nf or mant ' s becomi ng t hat  al t er  ego 

of  t he pr osecut or "  and t her ef or e v i ol at ed t he " no- cont act "  r ul e.   

I d.  at  840.   The cour t  f ur t her  r ecogni zed t he excl usi onar y 

r ul e' s appl i cabi l i t y  t o " br eaches of  et hi cal  pr ecept s enf or ced 

pur suant  t o t he f eder al  cour t s '  super vi sor y aut hor i t y. "   I d.  at  

841.   However ,  i t  decl i ned t o suppr ess t he r ecor di ngs,  r easoni ng 

t hat  " t he gover nment  shoul d not  have i t s case pr ej udi ced by 

suppr essi on of  evi dence when t he l aw was pr evi ousl y unset t l ed i n 

t hi s ar ea. "   I d.  at  842.  

¶23 The spl i t  of  aut hor i t i es descr i bed above i s i mpor t ant  

i n consi der i ng whet her  Mal oney' s t r i al  counsel  was i nef f ect i ve 

i n f ai l i ng t o chal l enge t he admi ssi bi l i t y  of  t he v i deot ape 

evi dence based on an al l eged vi ol at i on of  SCR 20: 4. 2.   I gnor ance 

of  wel l - def i ned l egal  pr i nci pl es,  of  cour se,  i s near l y 

i nexcusabl e.   Smi t h v.  Si ngl et ar y,  170 F. 3d 1051,  1054 ( 11t h 

Ci r .  1999) .   However ,  because t he l aw i s not  an exact  sci ence 

and may shi f t  over  t i me,  " ' t he r ul e t hat  an at t or ney i s not  
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l i abl e f or  an er r or  of  j udgment  on an unset t l ed pr oposi t i on of  

l aw i s uni ver sal l y r ecogni zed .  .  .  . ' "   I d.  ( quot i ng 2 Ronal d 

E.  Mal l en & Jef f r ey M.  Smi t h,  Legal  Mal pr act i ce § 17. 4,  at  497 

( 4t h ed.  1996)  ( c i t i ng cases) ) ; 11 Uni t ed St at es v.  De La Pava,  

268 F. 3d 157,  166 ( 2d Ci r .  2001) ;  Johnson v.  Car r ol l ,  327 

F.  Supp.  2d 386,  398 ( D.  Del .  2004) .    

¶24 I n t he end,  we need not  det er mi ne whi ch l i ne of  cases 

Wi sconsi n wi l l  ul t i mat el y f ol l ow r egar di ng t he appl i cabi l i t y  of  

SCR 20: 4. 2 t o t he pr e- char gi ng cr i mi nal  i nvest i gat i ve set t i ng. 12  

Her e,  we ar e cal l ed upon t o deci de t he nar r ower  quest i on of  

whet her  Mal oney' s t r i al  counsel  was i nef f ect i ve f or  f ai l i ng t o 

make t hi s ar gument .   As not ed above,  i n or der  t o est abl i sh 

i nef f ect i ve assi st ance of  counsel ,  a def endant  must  pr ove t hat  

counsel ' s per f or mance was bot h def i c i ent  and pr ej udi c i al .   

St r i ckl and,  466 U. S.  at  687.   To pr ove def i c i ent  per f or mance,  

def endant s must  show t hat  t hei r  counsel  " made er r or s so ser i ous 

t hat  counsel  was not  f unct i oni ng as t he ' counsel '  guar ant eed t he 

def endant  by t he Si xt h Amendment . "   I d.    

                                                 
11 Because a l awyer ' s per f or mance i s eval uat ed under  

pr evai l i ng pr of essi onal  nor ms,  see St r i ckl and v.  Washi ngt on,  466 
U. S.  668,  688 ( 1984) ,  case l aw and t r eat i ses on l egal  
mal pr act i ce can be i nst r uct i ve i n our  anal ysi s.   As t he 11t h 
Ci r cui t  Cour t  of  Appeal s expl ai ned i n Smi t h v.  Si ngl et ar y,  170 
F. 3d 1051,  1054 n.  5 ( 11t h Ci r .  1999) ,  " or di nar i l y ,  at  l east ,  
l awyer s '  act s or  omi ssi ons t hat  do not  r i se t o t he l evel  of  
pr of essi onal  mal pr act i ce,  a f or t i or i ,  cannot  amount  t o a 
const i t ut i onal  v i ol at i on. "    

12 Li kewi se,  we need not  deci de whet her  suppr ess i on i s an 
avai l abl e r emedy f or  an et hi cs v i ol at i on.  
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¶25 Judi c i al  scr ut i ny of  an at t or ney' s per f or mance i s 

hi ghl y def er ent i al .   I d.  at  689.   Af t er  al l ,  " [ i ] t  i s  al l  t oo 

t empt i ng f or  a def endant  t o second- guess counsel ' s assi st ance 

af t er  convi ct i on or  adver se sent ence,  and i t  i s  al l  t oo easy f or  

a cour t ,  exami ni ng counsel ' s  def ense af t er  i t  has pr oved 

unsuccessf ul ,  t o concl ude t hat  a par t i cul ar  act  or  omi ssi on of  

counsel  was unr easonabl e. "   I d.  ( c i t at i on omi t t ed) .   As a 

r esul t ,  " [ a]  f ai r  assessment  of  at t or ney per f or mance r equi r es 

t hat  ever y ef f or t  be made t o el i mi nat e t he di st or t i ng ef f ect s of  

hi ndsi ght ,  t o r econst r uct  t he c i r cumst ances of  counsel ' s 

chal l enged conduct ,  and t o eval uat e t he conduct  f r om counsel ' s  

per spect i ve at  t he t i me. "   I d.  

¶26 I n St at e v.  Thayer ,  2001 WI  App 51,  ¶14,  241 

Wi s.  2d 417,  626 N. W. 2d 811,  t he cour t  of  appeal s r ecogni zed 

t hat  " counsel  i s  not  r equi r ed t o ar gue a poi nt  of  l aw t hat  i s 

uncl ear . "   Ther e,  a Wi s.  St at .  Ch.  980 commi t t ed pat i ent  named 

Thayer  al l eged t hat  hi s counsel  was i nef f ect i ve f or  f ai l i ng t o 

pr esent  evi dence at  a Wi s.  St at .  § 980. 09( 2) ( a)  pr obabl e cause 

hear i ng.   I d. ,  ¶9.   Counsel  subsequent l y t est i f i ed t hat  he di d 

not  bel i eve hi s c l i ent  had t he r i ght  t o pr esent  evi dence at  such 

a hear i ng based upon hi s r eadi ng of  St at e v.  Paul i ck,  213 

Wi s.  2d 432,  570 N. W. 2d 626 ( Ct .  App.  1997) .   I d. ,  ¶10.   The 

cour t  of  appeal s di sagr eed.   I d.  

¶27 Exami ni ng Paul i ck,  t he cour t  of  appeal s expl ai ned t hat  

t he deci s i on' s l anguage i mpl i c i t l y  al l ows f or  t he submi ssi on of  

a second,  i ndependent  medi cal  exami nat i on by t he commi t t ed 

pat i ent .   I d. ,  ¶15.   However ,  t he cour t  al so not ed t hat  t her e 
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was no evi dence i n t he r ecor d t o suggest  t hat  Thayer  r equest ed 

or  r et ai ned an i ndependent  medi cal  exami ner  at  t he t i me of  hi s 

r eexami nat i on,  as r equi r ed by Wi s.  St at .  § 980. 07( 1) .   I d.    The 

cour t  of  appeal s t her ef or e concl uded t hat  counsel ' s 

under st andi ng of  Paul i ck,  t hat  he was pr ohi bi t ed f r om pr esent i ng 

any evi dence at  t he pr obabl e cause hear i ng,  was a r easonabl e one 

under  t he c i r cumst ances.   I d.  

¶28 I n St at e v.  McMahon,  186 Wi s.  2d 68,  84,  519 N. W. 2d 

621 ( Ct .  App.  1994) ,  t he cour t  of  appeal s obser ved t hat  " counsel  

i s  not  r equi r ed t o obj ect  and ar gue a poi nt  of  l aw t hat  i s 

unset t l ed. "   McMahon was convi ct ed of  sever al  sexual  of f enses 

i nvol v i ng hi s f i r st  cousi n,  i ncl udi ng one count  of  i ncest uous 

i nt er cour se,  whi ch occur r ed bet ween Oct ober  10 and November  20,  

1990.   I d.  at  79.   On appeal ,  he compl ai ned t hat  l umpi ng 

t oget her  i n a s i ngl e count  t he " sheer  number  of  i nci dent s"  whi ch 

al l egedl y t ook pl ace dur i ng t hat  t i me per i od amount ed t o an 

i mpr oper  j oi ni ng of  t wo or  mor e cr i mi nal  of f enses.   I d. 13  

McMahon ci t ed St at e v.  Lomagr o,  113 Wi s.  2d 582,  586,  335 N. W. 2d 

583 ( 1983) ,  f or  t he pr oposi t i on t hat  dupl i c i t ous char gi ng may 

depr i ve a def endant  of  j ur y unani mi t y.   I d.   He t hen ar gued t hat  

hi s t r i al  counsel  was i nef f ect i ve f or  not  havi ng made such a 

mot i on.   I d.  at  80.  

¶29 Af t er  di scussi ng Lomagr o at  l engt h,  t he cour t  of  

appeal s det er mi ned t hat  t he case coul d be r easonabl y anal yzed i n 

                                                 
13 Ther e wer e 12 al l eged i nci dent s spr ead out  over  t he 

cour se of  t he one- and- a- hal f - mont h per i od.   St at e v.  McMahon,  
186 Wi s.  2d 68,  79,  519 N. W. 2d 621 ( Ct .  App.  1994) .  
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t wo di f f er ent  ways and was t her ef or e unset t l ed l aw.   I d.  at  84.   

I t  wr ot e,  " [ a] l t hough i t  mi ght  have been i deal  f or  counsel  t o so 

obj ect  and asser t  an i nt er pr et at i on of  Lomagr o t hat  woul d 

benef i t  hi s c l i ent ,  t he f act  i s  t hat  he was not  def i c i ent  i n 

f ai l i ng t o do so. "    I d.   Accor di ngl y,  t he cour t  concl uded t hat  

t he ar ea of  l aw was " mur ky"  enough t hat  counsel  was not  

def i c i ent  f or  f ai l i ng t o r ai se t he i ssue.   I d.   I t  expl ai ned,  

" [ w] e t hi nk i nef f ect i ve assi st ance of  counsel  cases shoul d be 

l i mi t ed t o s i t uat i ons wher e t he l aw or  dut y i s c l ear  such t hat  

r easonabl e counsel  shoul d know enough t o r ai se t he i ssue. "   I d.  

at  85.   

¶30 Gi ven t he uncl ear  and unset t l ed nat ur e of  SCR 20: 4. 2' s 

appl i cabi l i t y  i n Wi sconsi n t o t he pr e- char gi ng cr i mi nal  

i nvest i gat i ve set t i ng,  we concl ude t hat  t r i al  counsel ' s f ai l ur e 

t o chal l enge t he admi ssi bi l i t y  of  t he v i deot ape evi dence on t hi s 

gr ound di d not  const i t ut e def i c i ent  per f or mance.   Al t hough i t  

mi ght  have been pr ef er r ed f or  Mal oney' s counsel  t o advance t he 

Hammad posi t i on i n hi s mot i on t o suppr ess,  basi ng an i nef f ect i ve 

assi st ance of  counsel  c l ai m on hi s f ai l ur e t o do so woul d be t o 

engage i n t he k i nd of  hi ndsi ght  exami nat i on expr essl y di savowed 

by t he Supr eme Cour t  i n St r i ckl and,  466 U. S.  at  689.   

Accor di ngl y,  we r ej ect  Mal oney' s f i r st  c l ai m.    

B.  

¶31 Mal oney cont ends next  t hat  hi s t r i al  counsel  was 

i nef f ect i ve f or  f ai l i ng t o chal l enge t he admi ssi bi l i t y  of  t he 

v i deot ape evi dence under  WESCL.   Hi s c l ai m i nvol ves t wo sect i ons 
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of  WESCL,  Wi s.  St at .  §§ 968. 31( 2) ( b)  and ( c) .   Under  t hese 

pr ovi s i ons,  i t  i s  not  unl awf ul :  

( b)  For  a per son act i ng under  col or  of  l aw t o 
i nt er cept  a wi r e,  el ect r oni c or  or al  communi cat i on,  
wher e t he per son i s a par t y t o t he communi cat i on or  
one of  t he par t i es t o t he communi cat i on has gi ven 
pr i or  consent  t o t he i nt er cept i on.  

( c)  For  a per son not  act i ng under  t he col or  of  l aw t o 
i nt er cept  a wi r e,  el ect r oni c or  or al  communi cat i on 
wher e t he per son i s a par t y t o t he communi cat i on or  
wher e one of  t he par t i es t o t he communi cat i on has 
gi ven pr i or  consent  t o t he i nt er cept i on unl ess t he 
communi cat i on i s i nt er cept ed f or  t he pur pose of  
commi t t i ng any cr i mi nal  or  t or t i ous act  i n v i ol at i on 
of  t he const i t ut i on or  l aws of  t he Uni t ed St at es or  of  
any st at e or  f or  t he pur pose of  commi t t i ng any ot her  
i nj ur i ous act .  

 ¶32 I n pr et r i al  mot i ons,  Mal oney' s counsel  ar gued t hat  

Hel l enbr and had been act i ng under  col or  of  l aw,  whi ch was a 

necessar y el ement  t o t he al l eged Mi r anda14 v i ol at i on t hat  counsel  

al so r ai sed.   Counsel  l at er  expl ai ned at  t he post convi ct i on 

Machner 15 hear i ng t hat  i t  woul d have been f ut i l e t o r ai se a 

chal l enge under  Wi s.  St at .  § 968. 31( 2) ( b)  because Hel l enbr and 

was a par t y t o t he communi cat i on and had consent ed t o t he 

v i deot api ng.  

 ¶33 The ci r cui t  cour t  r ej ect ed counsel ' s Mi r anda ar gument ,  

concl udi ng t hat  Hel l enbr and had not  been act i ng under  col or  of  

                                                 
14 See Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .  

15 Under  St at e v.  Machner ,  92 Wi s.  2d 797,  285 N. W. 2d 905 
( Ct .  App.  1979) ,  a hear i ng may be hel d when a cr i mi nal  
def endant ' s t r i al  counsel  i s  chal l enged f or  al l egedl y pr ovi di ng 
i nef f ect i ve assi st ance.   At  t he hear i ng,  t r i al  counsel  t est i f i es 
as t o hi s or  her  r easoni ng on t he chal l enged act i on or  i nact i on.  
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l aw.   Mal oney now asser t s t hat  t r i al  counsel  shoul d have ar gued 

i n t he al t er nat i ve t hat  i f  Hel l enbr and was not  act i ng under  t he 

col or  of  l aw,  t hen t he t apes wer e obt ai ned cont r ar y t o Wi s.  

St at .  § 968. 31( 2) ( c) .   Under  t hat  pr ovi s i on,  consent  i s 

i nsuf f i c i ent  i f  t he communi cat i on i s i nt er cept ed t o commi t  an 

" i nj ur i ous act . "   Accor di ng t o Mal oney,  Hel l enbr and was t api ng 

t hei r  conver sat i ons t o i nj ur e hi m.  

 ¶34 Agai n,  we need not  det er mi ne whet her  Hel l enbr and was 

oper at i ng under  col or  of  l aw t o r esol ve Mal oney' s c l ai m of  

i nef f ect i ve assi st ance of  counsel .   I n ei t her  event ,  t r i al  

counsel  woul d have had no basi s f or  obj ect i ng t o t he 

admi ssi bi l i t y  of  t he v i deot ape evi dence under  WESCL.   I f ,  as 

Mal oney i ni t i al l y  ar gued,  Hel l enbr and was act i ng under  col or  of  

l aw,  t he v i deot apes wer e admi ssi bl e at  t r i al  under  Wi s.  St at .  § 

968. 31( 2) ( b) .   Thi s i s because Hel l enbr and was a par t y t o t he 

communi cat i on who had cl ear l y gi ven pr i or  consent  t o t he pol i ce 

i nt er cept i on of  her  encount er  wi t h Mal oney i n t he Las Vegas 

hot el  r oom.    

 ¶35 I f ,  as Mal oney now suggest s,  Hel l enbr and was not  

act i ng under  col or  of  l aw,  t he v i deot apes wer e s t i l l  admi ssi bl e 

at  t r i al  under  Wi s.  St at .  § 968. 31( 2) ( c)  because she consent ed 

t o t hei r  i nt er cept i on by pol i ce and di d not  do so f or  t he 

pur pose of  commi t t i ng an i l l egal  act .   Al t hough Mal oney cont ends 

t hat  Hel l enbr and' s at t empt  t o r ecor d i ncr i mi nat i ng st at ement s 

was an " i nj ur i ous act "  war r ant i ng suppr essi on,  we ar e not  

per suaded.    
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¶36 Li ke t he cour t  of  appeal s,  we know of  no l aw " t hat  

suggest s an i ndi v i dual ,  who vol unt eer s t o ai d t he aut hor i t i es i n 

a l awf ul  al bei t  sur r ept i t i ous i nvest i gat i on,  commi t s an i nj ur y 

agai nst  t he i nvest i gat ed par t y s i mpl y by par t i c i pat i on. "   

Mal oney,  275 Wi s.  2d 557,  ¶16.   I ndeed,  such a r ul e woul d make 

" st i ng"  oper at i ons a t hi ng of  t he past .   Under cover  i nf or mant s 

must  sur el y r eal i ze t hat  evi dence t hey r ecei ve may be 

pot ent i al l y  har mf ul  t o t he t ar get  of  t he i nvest i gat i on,  but  t hi s 

i s not  t he t ype of  " i nj ur i ous"  act  cont empl at ed by t he st at ut e.   

 ¶37 Accor di ngl y,  we ar e sat i sf i ed t hat  t he v i deot apes wer e 

l awf ul l y obt ai ned i n conf or mi t y  wi t h WESCL and wer e admi ssi bl e 

at  t r i al .   Counsel  does not  r ender  def i c i ent  per f or mance f or  

f ai l i ng t o br i ng a suppr essi on mot i on t hat  woul d have been 

deni ed.   See St at e v.  Har vey,  139 Wi s.  2d 353,  380,  407 N. W. 2d 

235 ( 1987) .   We t her ef or e concl ude t hat  Mal oney has f ai l ed t o 

car r y t he bur den of  demonst r at i ng i nef f ect i ve assi st ance of  

counsel  f or  hi s second cl ai m. 16 

C.  

¶38 Fi nal l y,  Mal oney asser t s t hat  hi s t r i al  counsel  was 

i nef f ect i ve f or  i mper mi ssi bl y i nvi t i ng t he St at e' s l ead 

i nvest i gat or  t o comment  on Mal oney' s cr edi bi l i t y .   Such a 

                                                 
16 Even i f  t her e wer e some sor t  of  a v i ol at i on of  WESCL,  we 

not e t hat  Hel l enbr and coul d st i l l  have t aken t he wi t ness st and 
at  t r i al  and t est i f i ed about  her  encount er  wi t h Mal oney i n Las 
Vegas.   Onl y t he v i deot apes of  t hat  encount er  woul d be 
i nadmi ssi bl e.   St at e v.  Smi t h,  72 Wi s.  2d 711,  714,  242 N. W. 2d 
184 ( 1976) ;  St at e v.  Mal oney,  161 Wi s.  2d 127,  129- 32,  467 
N. W. 2d 215 ( Ct .  App.  1991) .    
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st r at egy,  Mal oney cont ends,  was vi ol at i ve of  t he r ul e t hat  no 

wi t ness may gi ve an opi ni on r egar di ng whet her  anot her  compet ent  

wi t ness i s t el l i ng t he t r ut h.   St at e v.  Hasel t i ne,  120 

Wi s.  2d 92,  96 352 N. W. 2d 673 ( Ct .  App.  1984) . 17   

 ¶39 Agent  Skor l i nski  was t he l ead i nvest i gat or  i n t he case 

at  hand.   At  t r i al ,  he t est i f i ed at  l engt h about  t he 

i nvest i gat i on and t he st eady compi l at i on of  evi dence agai nst  

Mal oney.   Ther e was not hi ng i n Agent  Skor l i nksi ' s  backgr ound or  

char act er  t hat  woul d cal l  i nt o quest i on hi s cr edi bi l i t y .    

 ¶40 Havi ng no i ndependent  basi s t o at t ack Agent  

Skor l i nski ' s  cr edi bi l i t y ,  Mal oney' s t r i al  counsel  t ur ned t o t he 

i nvest i gat i on i t sel f .   I n a l engt hy cr oss- exami nat i on spanni ng 

appr oxi mat el y 140 pages of  t r anscr i pt ,  counsel  r epeat edl y 

br ought  out  t he f act  t hat  Agent  Skor l i nski  di d not  bel i eve 

Mal oney.   At  one poi nt ,  counsel  asked,  " [ Y] ou had t o say [ at  

some poi nt ]  maybe he di dn' t  do i t . "   Agent  Skor l i nksi  r epl i ed,  

" I  di d not  bel i eve [ Mal oney' s]  deni al s. "   Agent  Skor l i nski  

f ur t her  t est i f i ed t hat  he bel i eved Mal oney l i ed t o Hel l enbr and 

about  a number  of  t hi ngs on t he Las Vegas vi deot apes.  

                                                 
17 I n St at e v.  Hasel t i ne,  120 Wi s.  2d 92,  352 N. W. 2d 673 

( Ct .  App.  1984) ,  t he def endant  was char ged wi t h sexual  cont act  
wi t h hi s daught er .   At  t r i al ,  t he daught er ' s psychi at r i st  
t est i f i ed t hat  t her e " was no doubt  what soever "  t hat  t he daught er  
was an i ncest  v i ct i m.   I d.  at  95- 96.   The cour t  of  appeal s 
det er mi ned t hat  t hi s st at ement  i nvaded t he pr ovi nce of  t he j ur y,  
as i t  was t ant amount  t o sayi ng t hat  t he daught er  was t el l i ng t he 
t r ut h.   I d.  at  96.   Accor di ngl y,  t he cour t  of  appeal s hel d t hat  
no wi t ness,  exper t  or  ot her wi se,  shoul d be per mi t t ed t o gi ve an 
opi ni on t hat  anot her  compet ent  wi t ness i s t el l i ng t he t r ut h.   
I d.   
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 ¶41 At  t he Machner  hear i ng,  Mal oney' s t r i al  counsel  

expl ai ned t hat  hi s st r at egy had been t o cr i t i c i ze t he 

i nvest i gat i ve t echni ques used i n t hi s case.   Speci f i cal l y,  he 

sought  t o demonst r at e t hat  Agent  Skor l i nski  had f ocused on hi s 

c l i ent  so qui ckl y t hat  he f ai l ed t o consi der  ot her  possi bl e 

suspect s.   Counsel  f el t  t hat  hi s l i ne of  quest i oni ng,  i n whi ch 

Agent  Skor l i nski  i ndi cat ed hi s bel i ef  t hat  Mal oney was a l i ar ,  

woul d r eveal  t hi s f i xat i on.  

 ¶42 The ci r cui t  cour t  f ound t r i al  counsel ' s st r at egy t o be 

a commonl y used t act i c,  par t i cul ar l y f or  Mal oney' s t heor y of  

def ense.   I t  obser ved:   

At t or ney Boyl e was at t empt i ng t o por t r ay t he 
i nvest i gat i ve t eam as over l y zeal ous and cl osed 
mi nded .  .  .    [ T] hey f ocused on hi s c l i ent  as t he 
pr i me suspect  and di d not  adequat el y consi der  ot her  
suspect s.   I t  i s  a common and wi del y accept ed def ense 
t act i c t o cr i t i c i ze t he i nvest i gat i on,  whi l e not  
r i ski ng al i enat i on of  t he j ur y by maki ng t he at t ack 
per sonal .  

.  .  .  [ Mal oney' s]  t heor y of  def ense was t hat  someone 
el se commi t t ed t he mur der ,  and t hat  l aw enf or cement  
unr easonabl y f ocused on t he def endant  as t he sol e 
suspect .   Par t  and par cel  of  t hat  def ense woul d be an 
at t empt  t o est abl i sh t hat  t he l ead i nvest i gat or  
[ Skor l i nski ]  was cl osed- mi nded by showi ng t hat  he 
unr easonabl y r ef used t o bel i eve t he def endant ' s 
ver si on of  event s i n spi t e of  ev i dence suppor t i ng t hat  
ver si on.  

 ¶43 When r evi ewi ng t r i al  counsel ' s cr oss- exami nat i on of  

Agent  Skor l i nski ,  we ar e mi ndf ul  t hat ,  " [ t ] her e ar e count l ess 

ways t o pr ovi de ef f ect i ve assi st ance i n any gi ven case.   Even 

t he best  cr i mi nal  def ense at t or neys woul d not  def end a 

par t i cul ar  c l i ent  i n t he same way. "   St r i ckl and,  466 U. S.  at  
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689.   Accor di ngl y,  " a cour t  must  i ndul ge a st r ong pr esumpt i on 

t hat  counsel ' s conduct  f al l s  wi t hi n t he wi de r ange of  r easonabl e 

pr of essi onal  assi st ance;  t hat  i s ,  t he def endant  must  over come 

t he pr esumpt i on t hat ,  under  t he c i r cumst ances,  t he chal l enged 

act i on ' mi ght  be consi der ed sound t r i al  st r at egy. ' "   I d.  

( quot i ng Mi chel  v.  Loui s i ana,  350 U. S.  91,  101 ( 1955) ) .    

¶44 Agai n,  we concl ude t hat  Mal oney has f ai l ed t o show 

t hat  hi s t r i al  counsel ' s per f or mance was def i c i ent .   Her e,  t he 

pur pose and ef f ect  of  t he cr oss- exami nat i on was not  t o 

i mper mi ssi bl y comment  on t he cr edi bi l i t y  of  Mal oney.   Rat her ,  i t  

was t o i mpeach Agent  Skor l i nksi  by por t r ayi ng hi m as a good but  

c l osed- mi nded i nvest i gat or  who f ai l ed t o consi der  ot her  

suspect s.   As such,  t he quest i oni ng was not  v i ol at i ve of  t he 

Hasel t i ne r ul e.   St at e v.  Jackson,  187 Wi s.  2d 431,  437- 38,  523 

N. W. 2d 126 ( Ct .  App.  1994) .   See al so St at e v.  Johnson,  2004 WI  

94,  ¶¶2,  19- 24,  26,  273 Wi s.  2d 626,  681 N. W. 2d 901.   The f act  

t hat  t he st r at egy ul t i mat el y pr oved unsuccessf ul  does not  make 

i t  any l ess r easonabl e f or  pur poses of  eval uat i ng Mal oney' s 

c l ai m.    

I V 

¶45 I n sum,  Mal oney cl ai ms i nef f ect i ve assi st ance of  t r i al  

counsel .   He asser t s t hr ee ar eas of  def i c i ent  per f or mance:   ( 1)  

f ai l i ng t o chal l enge t he admi ssi bi l i t y  of  v i deot ape evi dence 

based on an al l eged vi ol at i on of  SCR 20: 4. 2 by t he speci al  

pr osecut or ;  ( 2)  f ai l i ng t o chal l enge t he admi ssi bi l i t y  of  

v i deot ape evi dence under  WESCL;  and ( 3)  i mper mi ssi bl y i nvi t i ng 

t he St at e' s l ead i nvest i gat or  t o comment  on Mal oney' s 
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cr edi bi l i t y .   Because he has f ai l ed t o demonst r at e def i c i ent  

per f or mance,  we ul t i mat el y concl ude t hat  Mal oney has not  shown 

i nef f ect i ve assi st ance of  t r i al  counsel .    

¶46 However ,  we do not  af f i r m t he deci s i on of  t he cour t  of  

appeal s at  t hi s t i me.   Rat her ,  we r et ai n j ur i sdi ct i on and ask 

t he par t i es t o f i l e addi t i onal  br i ef s on t he f ol l owi ng t wo 

i ssues:  

( 1)  Whet her  t hi s cour t  has aut hor i t y t o r emand t o t he 

c i r cui t  cour t  f or  a mot i on f or  post convi ct i on r el i ef  

based upon t he i nt er est  of  j ust i ce.  

( 2)  I f  so,  whet her  t hi s cour t  shoul d act  upon t hat   

aut hor i t y and r emand as descr i bed above.  

By t he Cour t . —Jur i sdi ct i on i s r et ai ned unt i l  f ur t her  or der  

of  t he cour t .  
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